ORDINANCE NO. 2006-6-1

AN ORDINANCE OF THE CITY OF CRESTVIEW HILLS, IN KENTON COUNTY,
KENTUCKY, AMENDING THE TEXT OF THE CITY OF CRESTVIEW HILLS
ZONING ORDINANCE IN REGARD TO REGULATION OF SEXUALLY ORIENTED
BUSINESSES

WHEREAS, the Kenton County Planning Commission (KCPC) has proposed various
text amendments to the City of Crestview Hills zoning ordinance, Article IX, as previously
amended and re-enacted from time to time, in regard to regulation of sexually oriented
businesses,

NOW THEREFORE, BE IT ORDAINED BY THE CITY OF CRESTVIEW
HILLS, IN KENTON COUNTY, KENTUCKY, AS FOLLOWS:

SECTION I

The text of Article IX of the City of Crestview Hills zoning ordinance, as previously
amended from time to time, is hereby again amended to add thereto a mew Section 9.26 in
conformity with the provisions of ATTACHMENT A in regard to sexually oriented businesses,
with the words and numbers being added indicated therein by a single solid line beneath them, as
required by K.R.S. 83A060(3).

SECTION II-

The provisions of this Ordinance are severable. Any invalidity of any provision of this
Ordinance shall not affect the validity of any other provision thereof, and such other provisions
shall remain in full force and effect so long as they remain valid, in the absence of Court
determination otherwise.

SECTION 111

All Ordinances or parts of Ordinances that are in conflict with the provisions of this
Ordinance are hereby repealed to the extent of such conflict.

SECTION IV

This Ordinance shall take effect and be in full force when passed, published and recorded
according to law. '



CITY OF CRESTVIEW HILLS, KENTUCKY
A MUNICIPAL CORPORATION OF THE FIFTH CLASS

BY:

MAYOR

ATTEST:
CITY CLERK

DATE OF FIRST READING:

DATE OF SECOND READING AND ENACTMENT:

DATE OF PUBLICATION:

269197.1



ATTACHMENT A

SECTION 9.26 REGULATIONS OF SEXUALLY ORIENTED BUSINESSES

A.

The Fiscal Court of Kenton County, after consuliation among the mayors, councils,

commissioners and staffs of the municipalities and the county within the County, found that a
substantial need exists to revise significantly the ordinances regarding sexually oriented
businesses within Kenton County.

The Fiscal Court, in association with the Northern Kentucky Area Planning Commission and the

Fiscal Court of adjacent Campbell County its cities in the Northern Kentucky Community,
retained Duncan Associates to conduct a study of existing sexually oriented uses and related
businesses in Kenton and Campbell Counties, which is part of a single, larger community.

Duncan Associates assigned two nationally-known planners, Eric Damian Kelly, FAICP and

Connie B. Cooper, FAICP, to conduct that study

Kelly and Cooper have completed that study, including the following elements:

1. Field study, involving visits to all identified existing sexually oriented businesses in
Kenton and Campbell Counties;

2. Meetings with stakeholder groups involved in these businesses;

Consultation with the Kenton County, Campbell County Attorney, and the city attormeys

for certain cities, and the community at large on this issue;

4, Consultation with the professional staff of the Northern Kentuclcy Area Planning
Commission on this issue;

5. Review of studies and litigation concerning sexually oriented businesses in other
comimunities:

6. Investigation of regulatory approaches to massage therapy;

7. Review of existing ordinances in Kenton and Campbell Counties;

8. Review of similar ordinances in a number of comimunities outside the Commonwealth of

Kentucky;

9. Review of Kentucky statutes related to regulating sexually oriented businesses.

(%]

Duncan Associates has summarized this work and presented recommendations to the Northern

Kentucley Area Planning Commission and Xenton and Campbell Counties and their cities in an
August 2003 report entitled “Site Visit Analysis: Sexually Oriented and Related Businesses in
Kenton and Campbell Counties” (hereinafter called simply the “Kelly and Cooper Study™).

That study has also been made available to the legislative bodies of Kenton and Campbell

Counties for their consideration and use.

That study has been aceepted and used by the Fiscal Court of Kenton County in adopting the

countywide licensing ordinance, Kenton County Ordinance No. 451.9, as amended, establishing
licensing requirements for sexually oriented businesses and service oriented escort bureaus in
2004.

The United States Supreme Court in City of Renton v. Playtime Theater, Inc., 475 U.S. 4]

(1986), held that local governments may rely upon the experiences of other cities as well as on its
own studies in enacting local legislation to regulate sexually oriented businesses;
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L The United States Supreme Court in Renton and other cases has held that a local govermment may
regulate such uses through content-neuntral, time, place, and manner restriciions, so long as said
regulations are designed 1o serve the government interest and do not unreasonably omit avenues
of communication, and are aimed not at the content of protected speech within said
establishments but rather at the secondary effects of said establishments on the surrounding
communities.

1. The study by Kelly and Cooper found extensive physical interaction between patrons and dancers
at many of the establishments in both Kenton and Campbell Counties.

K. Covington, the only municipality in Kenton County that has had sexually oriented businesses
within its border, from January 1, 2002, to February 11, 2004, the police made a total of 469 calls
to sexually oriented businesses in the city. The crimes committed at these establishments during
this time period included robbery, assault, fraud, malicious mischief, public intoxication, and
possession of illegal drups. In addition, on June 13, 2003, Covington police arrested three
individuals for prostitution-related charges at Liberty's Show Lounge, a sexually oriented cabaret

in the city.

L. As the Sixth Circuit Court of Appeals noted in a decision addressing issues related to the Adult
Entertainment ordinance in the City of Newport (Campbell County), there is a long history
underlying efforts to regulate sex businesses in Northern Kentucley:

Defendant City of Newport ("City" or "Newport") long ago gained a reputation as home to a
veritable smorgasbord of vice, atiracting patrons from across the nation. For decades, the small
city was considered the Midwest's answer to Las Vegas, and leaders of organized crime were said
to operate its gambling casinos and nightclubs.

In the 1960's, public pressure began to demand that Newport be cleaned up. This pressure has
continued until the present, with varving degrees of success.

A 1986 report generated by the Newport Alcoholic Beverage Control Administrator indicated that
of 28 adult bars opened since 1978 (including successive bars at the same site), 21 had had at
least one prostitution-related conviction, and 18 had had multiple convictions. Def. Ex. K, p. 2.
The report explained that "all of the prostitution in businesses with adult entertainment involved
an alcoholic beverage as the median [sic] of exchange and the solicitation of such drinks by
'mixers." Id. In all, 98% of prostitution arrests in Newport occurred in the vicinity of these bars.
Id. Adult entertainment establishments, which constituted 12% of all busmesses serving alcohol,
accounted for 17% of all police runs. Def. Ex. K, p. 21.

A later review, conducted in 1990 by the Newport License Inspector, documented the continued
prostitution arrests occurring at several adult dancing establishments. Def. Ex. G. Moreover, the
City determined that over $ 70,000 was expended in 1990 to target, patrol and prosecute the illicit
behavior occurring in and around the bars. Def, Ex. H.

Several of Newport's citizens, merchants and church groups also opposed the presence of the

" semi-nude dancing clubs. These groups generally believed that the adult entertainment clubs were
"clouds over [the] neighborhood that keep [it] from growing in the [right] direction." See Def. Ex.
I (letter to Mayor from Taylors Landing Business District). Complaints commonly expressed
were that the seamy establishments deterred other merchants fom locating in Newport's business
district, deterred shoppers, served a poor example for the City's vouth, and generally tarnished the
City's image. Id.
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Bright Lights, Inc., v. City of Newport, 830 ¥. Supp. 378, 380-81 (E. D, Ky. 1993).

Based on those findings, the court went on to hold in relevant part:

Having considered the matter carefully, the court concludes that some leeway must be afforded
the reform efforts of the City Council of Newport. This body has been elected by the citizens to
attempt to "clean up the image" of the City.

To do this, it must overcome the sleazy impression of Newport and Northern Kentucky that
survives from "the heyday" when things ran wide open; reform candidates were literally drugged
and framed for morals offenses by public officials and police officers; the members of reform
citizens sroups were vilified and harassed; and a "liberal” in local parlance was a person favoning
the continued open and notorious violation of the gambling and morals laws.

To illustrate that the Council's perception of a need to clean up the image of the City is not
paranoid, the court notes the following statements in a national magazine's satirical Chapter on
Newport's big sister, the city of Cincinnati.

"The city's streets fairly shine; the odd litterer draws a scomful stare. Wide avenues, bosky side
streets, the most inviting of thoroughfares. And clean. So clean. No X+ated movie theaters, no
adult-book stores, no bare-breasted night joints soil these streets, all of them long ago jettisoned
over to the Kentucky side of the river."

Peter Richmond, “Town Without Pity,” Gentlemen's Quarterly, July 1993, at 102, 104.

This court holds that the City of Newport has the right to secede as Cincinnati's combat zone.

The court holds that the City has "an important and substantial governmental interest" in
advancing these reform goals, which interest is furthered by the ordinances in question. Barnes,
111 8. Ct. at 2461. The court further finds and holds that in the case of the City of Newport, given
its unique history, the ordinances' "incidental restriction on alleged First Amendment freedoms is
no greater than is essential to the furtherance of that interest." Id. {(quoting O'Brien, 391 U.S. at
376-77, 88'S. Ct. at 1678-79).

Newport's image affects that of all of Northern Kentucky, a community of nearly 300,000 people.
That City and its community have the right to project a progressive and decent image. The nudity
ordinances contribute to the enhancement of this interest and will be upheld. 830 F.Supp. at 384;

M. The Supreme Court had earlier noted in upholding anocther regulation in Newpeort, “it is plain that,
as in Bellanca, the interest in maintaining order outweighs the interest in free expression by
dancing nude.” Newport v. Iaccbuccel, 479 U.S. 92, 97, 93 L. Ed. 2d 334, 340, 107 S. Ct. 383,
386 (1986). Although the significance of the opinion itself is now questionable (see J&B Social
Club # 1 v. City of Mobile, 966 F. Supp. 1131, 1135 (8.D. Ala. 1996)), the quoted part of the
opinion stands unchallenged.

N. The cities of Covington and Newport continue their efforts to improve their image. Since 1985,
Covington has redeveloped its riverfront, creating several new office towers, high-end
condominiums, hotels, and a convention center. In Newport, in conjunction with private
development and Southbank Partners, Inc., the City has built a major entertainment center along
the river. This initiative has promoted improved pedestrian and transit connections in Northern
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Kentucky’s river cities to and from the stadiums and other attractions along the Cincinnati
riverfront.

0. Despite these efforts, the areas of downtown Covington and Newport away from the riverfront
continue to suffer in many ways. The study by Kelly and Cooper found in the area near to
existing sexuvally oriented uses a number of building vacancies and building maintenance falling
far short of that found in the revitalized areas near the river.

P. The (insert legislative body name) respects the Constitutional rights of its citizens, including the
right to present certain types of entertainment that may not appeal to the entire population.
Through this ordinance, it is the desire of the (insert legislative body name) 1o balance the
Constitutional rights of businesses that present sexually oriented entertainment with the (inser?
legislative body name) interests in ensuring that this community not suffer from the same sorts of
adverse effects that Covington and Newport have long suffered.

Q. From long experience in Covington and Newport, as well as from the following studies and
others not listed, the (insert legisiative body name) also finds that such businesses may have
primary and secondary effects involving crimes related to the activities in the establishments, of
which prostitution and crimes of violence are those of greatest concern. See for example:

1. “Final Report to the City of Garden Grove: The Relationship between Crime and Adult
Business Operations on Garden Grove Boulevard,” Richard W. McCleary, Ph.D., James
W. Meeker, J.D., Ph.D., October 23, 1991,

2. “Survey of Appraisers: Fort Worth and Dallas — Effects of Land Uses on Surrounding

Property Values,” Duncan Associates, Eric Damian Kelly, FAICP, and Connie B.

Cooper, FAICP, September 2004. ‘

* Adult Entertainment Businesses in Indianapolis, An Analysis,” 1984,

“Adult Business Study,” by City of Phoenix Planning Department, May 25, 1979.

“Effects on Surrounding Area of Adult Entertainment Businesses in Saint Paul,” June

1978, City of Saint Paul Division of Planning, Department of Planning and Management;

and Community Crime Prevention Project, Minnesota Crime Conirol Planning Board.

6. “Staff Report, Whittier City Planning Commission; Subject: Adult Business
Regulations,” July 11, 1994, .

7. “ Adult Entertainment Study.” Department of City Planning, City of New York, Second
Printing, November 1994,

8. “Adult Use Study,” Newport News Department of Planning and Development, March
1996.

9. “A Report on the Secondary Impact of Adult Use Businesses in the City of Denver,”
prepared by multiple eity departments for Denver City Council, January 1998.

10. “Survey of Appraisers in Monroe County, New York,” Summer 2000. For detailed
results of the survey, see Kelly and Cooper, Everything You Always Wanted to Know
about Regulating Sex Businesses, Planning Advisory Service Report No. 495-96.
Chicago: American Planning Association, 2000; pages 51-57.

11. The Tucson “study” consisting of two memos: one from the Citizens Advisory Planning
Committee, addressed to the Mayor and City Council, and dated May 14, 1990; and the
other from an Assistant Chief of Police to the City Prosecutor, regarding “Adult
Entertainment Ordinance,” dated May 1, 1990.

L[

R. The (insert legislative body name) recognizes that some of the cited studies included bars without
sexually oriented entertainment among the businesses studied; the (insert legisiative body name)
finds, nevertheless, that addressing the establishments that have live, sexually oriented
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entertainment is a more critical local issue than thai of bars without such entertainment, for three

reasons:

1. Bars in Kentucky are already regulated by the Commonwealth, and those state
repulations directly address manv of the concemns that arise with the service of alcohol;

2. The local history of prostitution and sex-related crimes has largely been related fo

businesses with live, sexually oriented entertainment, and not with other establishments
that serve alcohol; and

3, The interaction between dancers who are paid to work with very limited clothing and the
customers who pay to see them worlk in the establishments with live entertainment
creates a sexually charged environment and the opportunity to negotiate for the provision
of additional services that do not involve dancing or other protected expression and that
are simply unacceptable under the standards of the County and its citizens.

S. As noted earlier in these findings, there is a long local history of prostitution and sex-related
crimes at or incident to the operation of establishments with live, sexually oriented entertainment.
Further, the studies shown herein provide further evidence of the potential crimerelated
secondary effects from such businesses. Although the methodologies and quality of these studies
vary somewhat, local experience has demonstrated to the (insert legisiative body name) that the
relationship between crime and such establishments is a fact in Northern Kentucky and not just a
theory published in a study.

T. The (insert legislative body name) has reviewed evidence and testimony presented at public
meetings before the County, and information based on the past experiences of the Kenton and
Campbell Counties and the cities of Covington and Newport, the experiences of the County
Attomeys’ offices prosecuting numerous and varied offenses that have occurred in and around the
sexually oriented entertainment establishments, and based upon the documented experiences of
other povernmental units within Kentucky and elsewhere in dealing with the impact of sexually
oriented entertainment, that such businesses can, if not properly regulated, be deleterious 1o said

community.

U. The (insert legislative body name) finds that the countywide licensing ordinance related to
sexually oriented businesses and service oriented escort bureaus adopted by the Fiscal Court of
Kenton County is an effective tool for addressing the many operational issues that can arise with
such businesses.

V. The (insert legislative body name) finds that amendments to the (city 's/county’s) Zoning
Ordinance regarding the location and design of such businesses are imporiant variables in the
nature and extent of adverse secondary effects of sexually oriented businesses on the community,
and further finds that location and design are among the tyvpes of issues that are typically
addressed through zoning.

W, Based on the recommendations of Kelly and Cooper, which are based on their experience in other
communities and their review of the studies cited above and other local efforts to address such
secondary effects, the (insert legislative body name) finds that the following principles are
essential to effective zoning controls of sexually oriented businesses:

1. Sexually oriented businesses should, to the maximum extent practicable, be separated
from one another by a distance that is greater than a convenient walking distance,
because experience elsewhere has shown that the location of such businesses near one
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another may increase the adverse secondary effects, particularly those related to crime, by
a greater than arithmetic factor;

2. Although there are currently several such businesses located near one another jn
Covington’s downtown area, the Covington City Commission has determined that the
City will not attempt to require these existing businesses be relocated;

3. Sexually oriented businesses have the greatest adverse effect on residential
neighbourhoods and should thus be separated to the maximum extent practicable from
residential neighbourhoods;

4, Sexually oriented businesses are likely to attract criminal elements that prey on “soft
targets,” including children, and it is thus important to separate sexually oriented
businesses from schools, parks, recreation centers, and religious institutions, all of which
are places where children are likely to congregate, often without parental protection;

5. Also because of the tendency of sexually oriented businesses to attract criminal elements
that prey on soft targets, it is important to seek locations for such businesses that are not
located along pedestrian routes, where young people, old people and others who are
vulnerable, are likely to walk in going about their day4o-day business. Thus, locations to
which the primary access is by automobile minimize the risk of persons going about their
daily business encountering persons who are visiting or even loitering around the
sexually oriented business;

6. Experiences in other communities show that private booths, back rooms, *VIP” rooms
and other small and private spaces in sexually oriented businesses-create the opportunity
for casual sexual activity and create logistical difficulties and risks of physical
endangerment for police officers responsible for dealing with such activities. For that
reason, it is essential that movies, performances and other activities at sexually oriented
businesses should be permitted only in large rooms that are open and visible to
management, other patrons and code and police officers who may visit the establishment
during operating hours.

X FINDINGS: The facts and other matters set forth in the previous clauses that form the preamble
to this ordinance are hereby adopted as findings of fact in support of the legislative action of the
(insert legislative body name) in adopting this amendment to the Zoning Ordinance. Upon
adoption of this zoning amendment, these shall be incorporated into the Zoning Code by
reference as if fully set forth therein to the adopting Resolution.

Y. DEFINITIONS:

1. CABARET OR THEATER, SEXUALLY ORIENTED — a building or portion of a
building which provides or allows the provision of sexually oriented entertainment to its
customers or which holds itself out to the public as an establishment where sexually
oriented entertainment is available. Signs, advertisements or an establishment name
including verbal or pictorial allusions to sexual stimulation or gratification or by
references to “adult entertainment,” “strippers,” “showgirls,” “exotic dancers,”
“gentleman’s club,” “XXX” or similar terms, shall be considered evidence that an
establishment holds itself out to the public as an establshment where sexually oriented
entertainment is available.

2. CUSTOMER. — any person who:

a, Is allowed to enter a business in return for the payment of an admission fee or
any other form of consideration or gratuity; or




Z-06-02-06/1802R  Kenton County Planning Commission 7

b. Enters a business and purchases, rents, or otherwise partakes of any material,
merchandise, goods, entertainment, or other services offered therein; or

c. Enters a business other than as an employee, vendor, service person, or delivery
person.

DAY CARE CENTER. — a licensed facility providing care. protection and supervision for

children 12 years old or younger or for any individual who is deemed mentally
challenged.

DISPLAY PUBLICLY - the act of exposing, placing, posting, exhibiting, or in any

fashion displaying in any location, whether public or private, an item in such a manner
that it may be readily seen and its conient or character distinguished by normal unaided
vision viewing it from a street, highway, or public sidewalk, or from the property of
others or from any portion of the premises where items and material other than sexually
oriented media are offered for sale or rent to the public.

ENCOUNTER CENTER, SEXUALLY ORIENTED — a business or enterprise that, as

one of its principal purposes, offers: physical contact between two or more persons when
one or more of the persons is 1n a state of nudity or semi-nudity.

ENTERTAINER, SEXUALLY ORIENTED — any person paid as an employee,

contractor, subcontractor, or agent of the operator of a cabaret who frequently appears in
a state of semi-nudity at any establishment regulated by this chapter.

ENTERTAINMENT, SEXUALLY ORIENTED — any of the following activities, when

performed by a sexually oriented entertainer at a sexually oriented business that is
required to be licensed: dancing, singing, talking, modeling (including lingerie or
photographic), gymnastics, acting, other forms of performing, or individual conversations
with customers for which some type of remuneration is received.

ESCORT - a persont who is held out to the public to be available for hire for monetary

consideration in the form of a fee, commission, or salary, and who for said consideration
consorts with or accompanies or offers to consort with or accompany, another or others to
or about social affairs, entertainments, or places of amusement or within any place of
public resort or within any private quarters, and shall include a “service oriented escort;”
for purposes of this ordinance, the term “escort” shall not include any person who would
be understood by a reasonably prudent person as providing “babysitting” services or
working as an assisted living companion to the elderly, infirm, disabled, or handicapped,
and shall further not include licensed health professionals.

10.

ESCORT, SERVICE ORIENTED — an escort that:

a. operates from an open office;

b. does not advertise that sexual conduct will be provided to the patron or work for
an escort bureau that so advertises; and

c. does not offer to provide sexual conduct.

ESCORT BUREAU, SERVICE ORIENTED — an escort bureau that

a. maintains an open office at an established place of business;
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11.

b. otherwise operates in full accordance with the countywide licensing ordinance,
Kenton County Ordinance No. 451.9, establishing licensing requirements for
sexually oriented businesses and service oriented escort bureaus, as such
ordinance mav be amended from time to time.

ESCORT, SEXUALLY ORIENTED - an escort who:

12.

a. works for (either as an agent, emplovee, or independent contractor), or is referred
to a pairon by a sexually oriented escort bureau; or,
b. either advertises that sexual conduct will be provided, or works for (either as an

emplovee, agent. or independent contractor), or is referred to a patron by an
escort bureau that so advertises; or,

c. offers to provide or does provide acts of sexual conduct to an escort patron, or
accepts an offer or solicitation to provide acts of sexual conduct for a fee from an
escort pafron or a prospective escort patron.

ESCORT BURFAU, SEXUALLY ORIENTED — an escort bureau that operates in any of

13.

the following manners:

a. engages in fraudulent, misleading, or deceptive advertising that is designed to
make the prospective client believe that acts of prostitution {as defined under
Kentucky law) will be provided; or, '

b. collects money {(whether paid in advance or paid after the promised proscribed
act) for the promise of acts of prostitution by its escorts; or,

c. uses as escorts persons known to have violated the law regarding prostitution,
and refuses to cease the use of such a person; or,

d. operates an escort bureau as a “call girl” prostitution operation; or,

e advertises that sexual conduct will be provided to a patron or customer, or that

escorts which provide such sexual conduct will be provided, referred, or
introduced to a patron or customer; or,

f. solicits, offers to provide, or does provide acts of sexual conduct to an escort
patron or customer; or,
£ employs or contracts with a sexually oriented escort, or refers or provides to a

patron a sexually oriented escort.

ESTABLISHMENT ~ any business regulated by this Section.

14.

EXPLICIT SEXUAL MATERIAL — anv piclorial or three dimensional material

15.

depicting human masturbation, deviaie sexual intercourse, sexual intercourse, direct
physical stimulation of unclothed genitals, sadomasochistic abuse, or emphasizing the
depiction of post-pubertal human genitals; provided, however, that works of art or
material of anthropological significance shall not be deemed to fall within the foregoing
definition.

FLOOR AREA, GROSS PUBLIC — the total area of the building accessible or visible to

16.

the public, including showrooms, motion picture theaters, motion picture arcades, service
areas, behind-counter areas, storage areas visible from such other areas, restrooms
(whether or not labeled “public™), areas used for cabaret or similar shows (including stage
areas), plus aisles, hallways, and entryways serving such areas.

FREQUENTLY - two or more times per month.
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17.

MASSAGE — touching, stroking, Imeading, stretching, friction, percussiorn, and vibration,

18.

and includes holding, positioning, causing movement of the soft tissues and applying
manual touch and pressure to the body (excluding an osseous tissue manipulation or

adjustment).

MASSAGE PARLOR — any business offering massages that is operated by a person who

19.

is not a state licensed “massage therapist” or that provides massages by persons who are
not state licensed massage therapists.

MASSAGE THERAPY — the profession in which a certified massage therapist applies

20.

massage techniques with the intent of positively affecting the health and well being of the
client.

MASSAGE THERAPIST —a person licensed as a massage therapist in accordance with

21.

the provisions of Kentucky Rev. Statues §309.350 et seq.

MEDIA — anything printed or written, or any picture, drawing, photograph, motion

22,

picture, film, videotape or videotape production, or pictorial representation, or any
electrical or electronic reproduction of anything that is or may be used as a means of
communication. Media includes but shall not necessarily be limited to books,
newspapers, magazines, movies, videos, sound recordings, CD-ROMS, DVDs, other-
magnetic media, and undeveloped pictures.

MEDIA, SEXUALLY ORIENTED — magazines, books, videotapes, movies, slides, CDs,

23.

DVDs or other devices used to record computer images, or other media which are
distinguished or characterized by their emphasis on matter depicting, describing, or
relating to “specified sexual activities” or “specified anatomical arcas.”

MEDIA STORE WITH SOME SEXUALLY ORIENTED MEDIA — a retail book, video

24.

or other media store that has sexually explicit media that constitutes more than 10 percent
but not more than 40 percent of its inventory or that occupies more than 10 percent but
not more than 40 percent of its gross public floor area.

MEDIA STORE, SEXUAILLY ORIENTED - an establishment that rents and/or sells

25.

sexually oriented media, and that meets any of the following three tests:

a. More than forty percent (40%) of the gross public floor area is devoted to
sexually oriented media; or

b. More than forty percent (40%) of the stock in trade consists of sexually oriented
media; or

c. It advertises or holds itself out mn any forum as a “X3C{” “adult” or “sex”

business, or otherwise as a sexually oriented business, other than sexually
oriented media outlet, sexually oriented motion picture theater, or sexually
oriented cabaret,

MODELING STUDIO, SEXUALLY ORIENTED — an establishment or business that

provides the services of live models modeling lingerie, bathing suits, or sirnilar wear to
individuals, couples, or small groups in a space smaller than 600 feet.
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26,

MOTEL, SEXUALLY ORIENTED — a hotel, motel, or similar commmercial

27,

establishment that meets any of the following criteria;

1. Offers accommeodations to the public for any form of consideration and provides
patrons with sexually oriented entertainment or transmissions, films, motion
pictures, video cassettes, slides, or other photographic reproduciions that are
characterized by the depiction or description of “specified sexual activities” or

_ “specified anatomical areas;”
b. Marketed as or offered as “adult,” “XX,” “couples,” or “sexually oriented.”

MOTION PICTURE ARCADE, SEXUALLY ORIENTED — a building or portion of a

28,

building wherein coin-operated, slug-operated, or for any other form of consideration,
electronically, electrically, or mechanically controlled still or motion picture machines,
projectors, video or laser disc players, or other image-producing devices are maintained
to show images of “specified sexual activities” or “specified anatomical areas.”

MOTION PICTURE ARCADE BOOTH, SEXUALLY ORIENTED — any booth,

29,

cubicle, stall, or compartment that is designed, constructed, or used to hold or seat
customers and is used for presenting motion pictures or viewing publications by any
photographic, electronic, magnetic, digital, or other means or medium (including, but not
limited to, film, video or magnetic tape, laser disc, CD-ROMs, books, DVDs, magazines
or periodicals) to show images of “specified sexual activities” or “specified anatomical
arcas” for observation by customers therein. The term “booth,” “arcade booth,”

preview
booth,” and “video arcade booth” shall be synonymous with the term “motion picture
arcade booth.”

MOTION PICTURE THEATER, SEXUALLY ORIENTED — a commercial

30.

establishment where, for any form of consideration, films, motion pictures, video
cassettes, slides, or similar photographic reproductions are frequently shown that are
characterized by the depiction or description of “specified sexual activities” or “specified
anatomical areas” or that are marketed as or offered as “adult,” “XXX,” or sexually
oriented. Frequently shown films, motion pictures, videocassettes, slides or other similar
photographic reproductions as characterized herein do not include sexually oriented
speech and expressions that take place inside the context of some larger form of

expression.

NUDE MODELING STUDIQ — any place where a person who appears in a state of

31.

nudity or semi-nudity and is to be observed, sketched, drawn, painted, sculptured,
photopraphed, or similarly depicted by other persons who pay money or any form of
consideration. “Nude model studio” shall not include a proprietary school licensed by the
Commonwealth of Kentucly or a college, junior college, or university supported entirely
or in part by public taxation; a private college or university that maintains and operates
educational programs in which credits are transferable to a college, junior college, or
university supported entirely or partly by taxation.

NUDITY OR STATE OF NUDITY — the showing of the human male or female genitals,

pubic area, vulva, anus, anal cleft or cleavage with less than a fully opaque covering, the
showing of the female breast with less than a fully opaque covering of any part of the
areola or nipple, or the showing of the covered male genitals in a discernibly turgid state.
See, also, Semi-nude.
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32.

OPERATOR — any person operating, conducting, or maintaining a business regulated

33.

under this Chapter.

OWNER(S) — the individual owner of an establishment, or if the legal ownerisa

34.

corporation, partnership, or limited liability company, the term shall include all general
partners, any limmited partner with a financial interest of ten percent (10%) or more, all
corporate officers and directors, and any shareholder or member with a financial interest
of ten percent (10%) or more. “Owner” includes the spouse(s) of any of the above
individuals.

PERSON - an individual, firm, partnership, joint-venture, association, independent

35.

contracior, corporation (domestic or foreign), limited liability company, trust, estate,
assignee, receiver or any other group or combination acting as a unit,

PREMISES — the physical location at which a business operates; as used in this Chapter,

36.

the term shall include all parts of that physical lecation, both interior and exterior, which
are under the control of the subject business, through ownership, lease or other

arrangement.

PRIMARY ENTERTAINMENT — entertainment that characierizes the establishment, as

37

determined (if necessary) from a pattern of advertising as well as actual performances.

PROTECTED LAND USE —residential zoning district, school, religious institution,

38.

park, library, public recreation area, or day care center.

PUBRLIC AREA — a portion of a sexually oriented business, excluding sexually oriented

39.

motels, that is accessible to the customer, excluding restrooms, while the business is open
for business.

SADOMASQCHISTIC PRACTICES — flagellation or torture by or upon a peréon

40.

clothed or naked, or the condition of being fettered, bound, or otherwise physically
restrained on the part of one so clothed or naked.

SEMI-NUDE OR IN A SEMI-NUDE CONDITION — the showing of the female breast

41.

below a horizontal line across the top of the areola at its highest point. This definition
shall include the entire lower portion of the human female breast, but shall not include
any portion of the cleavage of the human female breast, exhibited by a dress, blouse,
skirt, leotard, bathing suit, or other apparel, provided the areola is not exposed in whole

or in part.

SEX SHOP — an establishment offering goods for sale or rent and that meets any of the

following tests:

a. Tt offers for sale items ffom any two (2) of the following categories: sexually
oriented media; lingerie; leather goods marketed or presented in a context to
suggest their use for sadomasochistic practices; sexually oriented novelties; and
the combination of such items constitute more than ten percent (10%}) of its stock
in trade or occupies more than 10 percent {10%) of its floor area;

b. More than five percent {5%) of its stock in trade consists of sexually-oriented
tovs or novelties; or ‘
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C. More than five percent (5%) of its gross public floor area is devoted to the
display of sexually oriented toys or novelties.

42, SEXUALLY ORIENTED BUSINESS — an inclusive term used to describe collectively
the following businesses: sexually oriented cabaret or theater; sexually oriented
entertainmient: sexually oriented motion picture theater; sexually oriented motion picture
arcade: sexually oriented encounter center; sexually oriented media gtore; sexually
oriented escort bureau: bathhouse; massage parlor; sex shop; sexually oriented modeling
studio; or any other such business establishment whose primary purpose is to offer
sexually oriented entertainment or materials. This collective term does not describe a
specific land use and shall not be considered a single use category for purposes of the
County or any applicable municipal zoning code or other applicable ordinances.

43, SEXUALLY ORIENTED BUSINESS LICENSE - any licenge applied for under the
countywide licensing ordinance, Kenton County Ordinance No. 451.9 as amended,
establishing licensing requirements for sexually oriented businesses and service oriented
escort bureaus, adopted in 2004.

44, SEXUALLY ORIENTED TOYS OR NOVELTIES — instruments, devices, or
paraphernalia either designed as representations of human genital organs or female
breasts or designed or marketed primarily for use to stimulate human genital organs.

45. SPECIFIED ANATOMICAL AREAS — include:

a, Less than completely and opaquely covered human genitals, pubic region, or the
arcola or nipple of the female breast; and

b. Human male genitals in a discernibly turgid state, even if completely and
opaquely covered; and

C. Areas of the human anatomy included in the definitions of “nude” or “nudity.”

46. SPECIFIED SEXUAL ACTIVITIES — Acts of human masturbation, sexual intercourse,
or sodomy. These activities include, but are not limited to the following: bestiality,
erotic or sexual stimulation with objects or mechanical devices, acts of human analingus,

. cunnilingus, fellatio, flagellation, masturbation, sadism, sadomasochism, sexual
intercourse, sodomy, or any excretory functions as part of or in connection with any of
the activities set forth above with any person on the premises. This definition shall
include apparent sexual stimulation of another person’s genitals whether clothed or
unclothed.

Z. PROHIBITED USES: The following uses are prohibited in the (insert legislative body name) and
county-wide under Kenton County Ordinance No. 451.9, establishing licensing requirements for
sexually oriented businesses and service oriented escort bureaus. No Zoning Permit shall be
issued for the following prohibited businesses:

Sexually oriented motion picture arcade or booth;

Sexually oriented encounter center;

Sexually oriented motel;

Sexually oriented massage parlor or any business offering massages that is operated by a
person who is not licensed as a massage therapist in accordance with the provisions of
Kentucky Rev. Statues §309.350 et seq.;

5. Sexually oriented modeling studio;

Ll Rat el lan
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6. Sexually oriented nude modeling studio; and

7. Sexually ortented escort bureau.

AA,  PERMITTED USES: The following uses are permitied if they hold an approved Zoning Permit
and a valid License approved under the county-wide Kenton County Ordinance No. 451.9,
establishing licensing requirements for sexually oriented businesses and service oriented escort
bureaus:

1. Media store with some sexually oriented media (not subject to licensing);

2. Sexually oriented media store; .

3. Sex shop;

4. Service oriented escort bureau:

5. Sexually oriented motion picture theatre; and

6. Sexually oriented cabaret or theatre.

AB.  PERMITTED ZONING DISTRICTS:

1. A media store carrying some sexually oriented media is permitted in any zoning district
where other retail establishments are permitted.

2. A sexually oriented media store, sex shop or service oriented escort bureau is permitted
in the following zoning districts if it holds an approved Zoning Permit and a valid
License approved under the county-wide Kenton County Ordinance No. 451.9,
establishing licensing requirements for sexually oriented businesses and service oriented
escort bureaus:

a. SC (Shopping Center) Zone

3. A sexually oriented business featuring on-premise entertainment such as sexually
oriented motion picture theatre, cabaret or theaire is permitted in the following zoning
districts if it holds an approved Zoning Permit and a valid Kenton County Sexually
Oriented Business License:

. HC-1 (Highway Commercial One) Zone
b. HC-3 (Highway Commercial Three) Zone
C. LHS (Limited Highway Service) Zone
d. LSC (Limited Service Commercial) Zone
e. SC (Shopping Center) Zone
f - All Industrial (I) Zones, except for the IP (Industrial Park) Zone
AC. ZONING PERMIT: Any application for a sexually oriented business Zoning Permit shall be

processed in accordance with Article XVI of the Zoning Ordinance with the following additional

requirements:

1.

Zoning Permit and License Required

a. Permit and license required. Each sexually oriented business or service oriented
escort bureau is required 1o obtain a Zoning Permit under the City of Covington’s
Zoning Code and License under the countywide licensing ordinance, Kenton
County Ordinance No. 451.9 as amended, establishing licensing requirements for
sexually oriented businesses and service oriented escort bureaus. However, no
license is required for a media store with some sexually oriented media.




Z-06-02-06/1802R  Kenton County Planning Commission 14

b. Order of submissions. For a new sexually oriented business or service oriented
escort bureau, the process is designed for the applicant to apply for a Zoning
Permit first and Kenton County License second.

C. Application Contents: In addition to the other requirements of an application for
a Zoning Permit, the applicant shall submit to the Zoning Administrator at least
the following:

1) A complete description of the exact nature of the business to be
conducted:

2) A location plan, showing the location of the property and the applicant’s
identification of any school, religious institution, public recreation area,
park or day care center within 1,500 feet of the property;

(3) A sketch of the exterior and interior of the premises, showing all areas
that will be open to the public and their purposes, the dimensions of such
areas, all entrances and exits, the location of the screen for a motion
picture theatre, the location and dimensions of the stage for a cabaret or
theatre;

4 A parking plan; and

(3) A lighting and signage plan, showing fixtures that are adequate in
number, design and location to meet the lighting requirements and
applicable provisions of the countywide licensing ordinance, Kenton
County Ordinance No. 451.9 as amended, establishing licensing
requirements for sexually oriented businesses and service oriented escort
bureaus.

AD. GENERAL STANDARDS:

1. General Standards related fo sexually oriented businesses and service oriented escort
bureaus.

a. Separation distances. No retail-only sexually oriented business (sexually oriented
media store or sex shop) or service oriented escort bureau shall be located within
500 feet of any area within the zoning districts having the designation of
“residential’” as the district classification or within 500 feet of any parcel of land
occupied by a school, religicus institution, park, library, public recreation area, or
day care center (considered “protected uses”) in any other district.

b. Separation distances. No sexually oriented business offering on-premise
entertainment (sexually oriented motion picture theatre, cabaret or theatre) shall
be located within 1000 feet of any area within the zoning districts having the
designation of “residential” as the district classification or within 1000 feet of
any parcel of land occupied by a school, religious institution, park, library, public
recreation area, or day care center in any other district,

c. Separation distances. No sexually oriented business shall be located within 1,000
feet of any other sexually oriented business or service oriented escort bureau; this
restriction shall require such a separation regardless of whether it is located
within the city or within the county.

d. Single use. There shall be no more than one type of sexually oriented business or
service oriented escort bureau at any one location.
€. Nonconformity. No legally established and permitted sexually oriented business

or service oriented escort bureau shall become nonconforming through
subsequent establishment of a school, religious institution, park, library, public
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recreation area, or day care center (protected uses); nor shall a Zoning Permit for
a sexually oriented business or service oriented escort bureau be denied based on
the filing of a Zoning Permit application for a protected use after the filing of
such application for a sexually oriented business.

Measurement method. Where this section requires that one use be separated from

another use, measurements shall be made in accordance with this subsection. For
a use which is the only use or the principal use on a lot or parcel, the
measurement shall be made from property line to property line from a point
nearest to the use for which the measurement is being made. If the use is located
in a multi-tenant building, then the distance shall be measured from the portion of
the building of the leasehold or other space actually controlled or occupied that is
nearest to the use for which the measurement is being made Measurements
between properties or spaces under this section shall be made by the shortest
distance between the two properties and/or spaces.

Standards for Parking: An Off-Street Parking Plan shall be submitted as a part of the

application for a Zoning Permit. All off-street parking shall be in accordance with Article

XTI with specific standards related as follows:

a.

A sexually oriented media store, sex shop or service oriented escort bureau: 5.5

b.

spaces per 1,000 square feet of gross public floor area.
A sexually oriented cabaret or theatre: 1 parking space for each 100 square feet

of floor area used for dancing or assembly, or 1 space for each 4 persons based
on desien capacity, whichever is greater, plus 1 space for each 2 employees on
shift of largest employment.

A sexually oriented motion picture theatre: 1 parking space for each 4 seats,

based on a maximum seating capacity, plus 1 additional space for each 2
employees on shift of largest employment.

Standards for Exterior Lighting and Signage: An Exterior Lighting and Signage Plan

shall be submitted with the application for a Zoning Permit. The required lighting shall be

as follows:

4. Exterior lighting of the entries and private parking areas shall be a minimum of
15 footcandles as measured 3 feet from the ground or paving.

b. For a business on a single lot or parcel, no lighting shall illuminate any property
not in control of the business by more than 5 footcandles as measured at the
nearest adjacent property.

c. All sipnage shall be in accordance with the Article XTV.

AE.  INDIVIDUAL BUSINESS STANDARDS:

L.

Standards for a Service Oriented Escort Bureau: A service oriented escort bureau shall

be subject to the following additional standards:

a. Room size. The establishment shall operate all business in an open area of at
least 600 square feet of floor area. No walls, dividers, curtains, screens, shades
or other similar devices shall be used to obscure any part of the room where
customers are located.

b. Lighting. The area occupied by customers shall be well lit at a lighting level of

least 30 footcandles measured 3 feet from the floor.
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2. Standards for a Media Store with Some Sexually Oriented Media: A retail book, video or
other media store that has sexually explicit media that constitutes more than 10 percent
but not more than 40 percent of its inventory or that occupies more than 10 percent but
not more than 40 percent of its gross public floor area shall not be classified as a sexually
oriented business but shall be subject to the following standards:

a. Separate room. The sexually explicit media shall be kept in a separate room from
the rest of the inventory of the store and shall not visible outside the room,;

b. Age limit. Sexually explicit media shall be available only to persons 18 vears or
older;

C. Access. Access to the room shall be through a solid door, accessed by an

electronic control device monitored by the clerk or manager on duty through
direct visual control;

d. Visibility. Customers and activities in the room shall be visible at all times to the
clerk or manager on duty through a video system located at the clerk’s or
manager’s counter; and

e. Lighting. The area occupied by customers shall be well lit at a lighting level of
least 30 footcandles measured 3 feet from the floor.

3. Standards for a Sexually Oriented Media Store or Sex Shop: A sexually oriented media
store or sex shop shall be subject to the following additional standards:

a. Room size. The establishment shall operate all business in an open area of at
least 600 square feet of floor area. No walls, dividers, curtains, screens, shades
or other similar devices shall be used to abscure any part of the room where
customers are located;

b. Displays. No displays of sexually explicit media or images shall be visible from
the exterior of the buildings; and
C. Lighting. The area occupied by customers shall be well lit at a lighting level of

least 30 footcandles measured 3 feet from the floor.

4, Standards for a Sexually Oriented Motion Picture Theatre: A sexually oriented motion
picture theater shall be subject to the following additional standards:

a. Presentation area. All screenings and presentations of motion pictures, videos or
other media shall occur in a room open to all customers of the establishment and
contaiming at least 1000 square feet of floor area. No walls, dividers, curtains,
screens, shades or other similar devices shall be used to obscure any part of the

TOOML

b. Lighting. The lighting level in the area occupied by customers shall be at least 5
footcandles as measured at the floor.

C. Seating. Seating shall consist of individual, theater-style chairs, with solid arms

separating the chairs. No couches, benches, portable chairs, beds, loose cushions
or mattresses, or other forms of seating may be provided. Separate spaces for
wheelchairs shall be provided in accordance with the applicable provisions of the
building code and the Americans with Disabilities Act.

5. Standards for a Sexually Oriented Cabaret or Theatre: A sexually oriented cabaret or
theater shall be subject to the following additional standards:
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AF.

a. Presentation area. All entertainment shall occur in an unobstructed room of at

least 600 square feet of floor area with a person in any part of such room having
a clear view of all entertainment areas;

b. Performance stage. All entertainment shall take place on stage elevated at least

24 inches above the surrounding floor area, with a minimum area of 100 square
feet, and with a horizontal separation of at least 60 inches between the edge of
the stape and the nearest space to which customers have access—the horizontal
separation shall be physically enforced by a partial wall, rail, or other physical
barrier, which may be located either on the stage (to keep the entertainers back
from the edge) or on the floor {to keep the customers back from the stage):;

C. Lighting. The lighting level in the area occupied by customers shall be at least
15 footcandles as measured 3 feet from the floor.
d. Seating. Seating shall consist of chairs or open booths; no couches, beds, or

loose cushions or mattresses, or of any form shall be provided.

ZONING ADMINISTRATOR REVIEW AND EXPIRATION OF ZONING PERMIT:

AG.

1

Determination of Completeness: Within 5 business days of submission of the sexually

oriented land use permit application, the Zoning Administrator shall determine if the
application is complete. If the application is incomplete, the Zoning Administrator shall
return the application to the applicant with a letter or form specifying the items that are
missing, The application shall not be further processed unless and until the applicant
submits a complete application.

Review, Decision: If the Zoning Administrator determines that an application 18

complete, the Zoning Administrator shall review the application and, within 20 calendar
days of submittal of the complete application, grant or deny the permit. If the permit is
denied, the denial shall be made in writing, by letter or on a form, and shall specify the
reasons why the application was denied, citing the specific provisions of this ordinance or
other provisions of the City’s ordinances that provide the basis for such denial. If the
Zoning Administrator fails to act on a complete application within the 20-day period, the
application is deemed denjed. Upon denial or deemed denial, the applicant may appeal
that denial to the Board of Adjustment.

The applicant may, at its option, pursue other or additional administrative remedies

available under the zoning ordinance; by doing so, applicant shall be deemed to have
waived any right to a decision within a particular time period and shall be subject to all of
the terms, conditions and timelines applicable to such administrative remedies under the
zoning ordinance.

Expiration of Zoning Permit: The issuance of the Zoning Permit shall be conditioned on

the applicant obtaining and retaining a Kenton County Occupational License for the use
represented by the Zoning Permit. If a no license has been granted within 6 months after
the issuance of the Zoning Permit, then the Zoning Permit shall expire; provided,
however, that the expiration date for the Zoning Permit shall be extended until 30 days
after the end of any administrative or judicial appeal of the Zoning Permit.

APPEAL PROCEDURES:

L.

Appeals to Board of Adjustment
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a. Appeals to the Board of Adjustment may be taken by any person or entity
claiming to be injuriously affected or aggrieved by an official action, order,
requirement, interpretation., grant, refisal, or decision of the Zoning
Administrator. Such appeal shall be taken within 10 calendar days after such
action, order, requirement, interpretation, grant, refusal, or decision of the Zoning
Administrator, by filing with the Zoning Administrator and with the Board a
notice of appeal specifying the erounds thereof, and giving notice of such appeal
to any and all parties of record. A fee, as required by § 158.007, shall also be
paid to the Zoning Administrator at this time. The Zomng Administrator shall
forthwith transmit to the Board all papers constituting the record on which the
action appealed from was taken and shall be treated as and be the respondent in
such further proceedings. At the public hearing on the appeal held by the Board,
an interested person may appear and enter his or her appearance, and all shall be
given an opportunity to be heard.

b. The Board of Adjustment shall hear the appeal within 30 calendar days of its
filing with the Zoning Administrator and give public notice in accordance with
KRS Chapter 424, as well as written notice to the appellant and the Zoning
Administrator at least 7 calendar days prior to the hearing. The affected parties
may appear at the hearing in person or by an attornev. The Board of Adjustment
shall hear the matter and render a decision within 36 days after the filing of the
appeal. If the Board of Adjustment fails to act within such time, the application
is deemed denied.

2. Appeals from the Board of Adjustment

a. Any person or entity claiming to be injured or aggrieved by anv final action of
the Board of Adjustment shall appeal from the action to the circuit court of the
county in which the property which is the subject of the action of the Board of
Adjustment lies. Such appeal shall be taken within 30 calendar days after the
final action of the Board of Adjustment. The Board of Adjustment shall be a
party in any such appeal filed in the circuit court. All final actions which have not
been appealed within 30 davs shall not be subject to judicial review and shall
become final.

b. After the appeal is taken, the procedure shall be governed by the Rules of Civil
Procedure. When an appeal has been filed, the Clerk of the Circuit Court shall
issue a summons to all parties, including the Board of Adjustment in all cases,
and shall cause it to be delivered for service as in any other law action.

AH.  SEVERABILITY: Itis hereby declared to be the intention of the (insert legislative body name)
that the sections, paragraphs, sentences, clauses and phrases of this Chapter are severable, and if
any phrase clause, sentence, paragraph or section of this Chapter shall be declared
unconstitutional or invalid by the valid judgment or decree of any court of competent jurisdictiorn,
such unconstitutionality or invalidity shall not affect any of the remaining phrases, clauses,
sentences, paragraphs and sections of this Chapter, since the same would have been enacted by
the (insert legislative body name) without the incorporation in this Code of any such
unconstitutional or invalid phrase, clause, sentence, paragraph or section.




